The opinion in support of the decision being entered today was not
witten for publication and is not binding precedent of the Board.
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Before MARTIN, FLEM NG and BLANKENSHI P, Adni ni strative Patent
Judges.

MARTI N, Adnministrative Patent Judge.

DECI SI ON ON APPEAL

This is an appeal under 35 U.S.C. §8 134 fromthe
examner's final rejection of clains 1-12, all of the pending

clains, under 35 U S.C. 88 102 and 103. W affirm

! Application for patent filed January 12, 1995.
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A.  The invention
The invention is a device for di stance neasur ement

by radar.

B. The clains
Claim 1, the sole independent claim reads as
fol |l ows:

1. Devi ce for distance neasurenent by radar,
conpri si ng:

(a) a distance neasuring device having a frequency
nodul ated radar -transmtter and -receiver (10) for guiding a
radar beam onto an object to be neasured and reflecting said
beam from the object and for mxing of a transmtted frequency
with a received frequency, a beat signal (30) [being]
generated by m xing the transmtted and received frequencies,

(b) [a] frequency nodul ator connected to the radar
-transmtter and -receiver for periodically varying the
transmtted frequency of the radar signal of the radar
-transmitter and -receiver as a saw tooth function and wherein
the frequency of the beat signal corresponds to a travel tine
of the radar beamreflected by the object to indicate a
nmeasure of a di stance of the object and

(c) a signal processing circuit connected to the
nodul at or generating a neasured val ue corresponding to the
di stance of the object and,

(d) a phase control circuit (phase | ocked | oop
circuit) (66) connected to the nodul ator for feeding the beat
signal and for providing an output frequency, the output
frequency form ng the neasured val ue of the distance.
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We assune that the text enclosed in parenthesis is

to be treated in the sane way as the nunerals enclosed in

parent heses, i.e., given no weight. See Manual of Patent

Exam ni ng Procedure 8§ 608.01(m (7th ed., Rev. 1, Feb. 2000)

(reference characters enclosed in parentheses are given no
wei ght). Appellant does not contend ot herw se.

C. The references and grounds of rejection

The references relied on by the exam ner are:

Strauch 4, 205, 314 May 27, 1980
Kipp et al. (Kipp '221) 4,245, 221 Jan. 13, 1981
Ki pp (' 309) 4,429, 309 Jan. 31, 1984
Lazar us 4,739, 330 Apr. 19, 1988
Het huin et al. (Hethuin) 5,072, 223 Dec. 10, 1991

Clainms 1-12 stand rejected under 35 U . S.C. 8§ 102 as
antici pated by Strauch.

Clainms 1-6 stand rejected "under 35 U S.C. 8§ 102(b)
as anticipated by or, in the alternative, under 35 U S.C. §
103 as obvious over either Kipp et al[.] ('221) or Kipp
('309), alone, or in view of Lazarus ('330) or Hethuin et

al[.] ('223)" (Answer at 4). W note that appellant's brief
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(at 10) incorrectly describes this rejection as based solely
on § 1083.
D. The level of skill in the art

The level of skill in the art is represented by the

references. See In re Celrich, 579 F.2d 86, 91, 198 USPQ 210,

214 (CCPA 1978) ("the PTO usually nust eval uate both the scope
and content of the prior art and the |level of ordinary skill

solely on the cold words of the literature”); In re GPAC Inc.,

57 F. 3d 1573, 1579, 35 USPQ2d 1116, 1121 (Fed. Cir. 1995)
(Board did not err in adopting the approach that the | evel of
skill in the art was best determ ned by the references of
record).

E. The nerits of the 8 102 rejection
of clainms 1-12 based on Strauch

Anticipation under 35 U S.C. 8 102 requires that
each elenment of the claimin issue be found, either expressly
described or under principles of inherency, in a single prior

art reference. 1n re King, 801 F.2d 1324, 1326, 231 USPQ 136,

138 (Fed. G r. 1986). Thus, appellant's burden on appeal with
respect to a rejection for anticipation is to identify at

| east one clainmed elenent that the exam ner has failed to show
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is disclosed or inherent in the reference. Conpare In re

Rouffet, 149 F.3d 1350, 1355, 47 USPQ@d 1453, 1455 (Fed. G r
1998) ("[o]n appeal to the Board, an applicant can overcone a

[35 U.S.C. 8 103] rejection by show ng insufficient evidence

of prima facie obviousness or by rebutting the prim facie

case wWith evidence of secondary indicia of nonobvi ousness."

Conparing claiml to Strauch, the exam ner (Answer
at 3) reads the claimed "di stance neasuring device having a
frequency nodul ated radar -transmitter and -receiver" on
Strauch's dupl exer-m xer 3 and directional transmtting-
receiving antenna 4, the clained "frequency nodul ator" on
nodul ator 2, the clainmed "signal processing circuit” on tine
measuring device 7, and the cl ainmed "phase control circuit" on
frequency discrimnator 6.

Appel  ant argues (Brief at 14) that "Strauch clearly
teaches away froma radar unit by pointing out in colum 1
that prior art devices ('the systemdescribed in these
specifications') use radar systens (lines 60+) which are
di sadvant ageous as they have a panoramc field of view"

Appel lant is apparently relying on colum 1, lines 59-67 of

- 5 -



Appeal No. 1997-1317
Application No. 08/371, 995

Strauch, which state that the prior art system described in
Uni ted Ki ngdom patent specification Nos. 671 461 and 671 464
"is a radar systemintended for |ocating any noving body and
hence has a panoramic field of view whereas the device
accoring [sic] to the invention has a sectional view which is
directed towards a specific known, noving target" (col. 1
lines 62-67). Wiile it is true Strauch does not use the term
"radar"” to describe his device in this passage or anywhere

el se in the specification, we agree with the exam ner that his
device clearly enploys radar, which, as the exam ner notes
(Answer at 5-6), is shorthand for RA(DIO D(ETECTI NG A(ND)
R(ANG NG) .2 Strauch's abstract describes the invention as

"[a] radio range nmeasuring apparatus” and Strauch's claiml

recites, inter alia,

[a] n apparatus for neasuring the range and
t he recessional or approach speed of a
target conprising nmeans for generating a
radi o signal, neans for frequency

nmodul ating said radio signal . . . to
produce a linearly frequency nodul at ed
radio signal, neans for transmtting said
frequency nodul ated radio signal toward
said target, [and] neans for receiving the

2 The Anerican Heritage Dictionary of the English
Language 1075 (New Col | ege ed. 1975).

-6 -



Appeal No. 1997-1317
Application No. 08/371, 995

radio signal reflected fromsaid target.
[ Enphasi s added. ]

Appel l ant's next argunent relative toclaiml is
that Strauch further points out in colum 2, lines 3-7, that
the system described in the U K patent specifications
"generates a sawm ooth transmi ssion frequency having a fixed
nmodul ati on sl ope and consequently operates according to a
different principle than the device according to the
invention" (Brief at 14). This argunent is not understood,
because appell ant has not expl ai ned why claim 1 precludes
variation of the slope, as occurs in Strauch's device,
wherein the nodul ati on slope of the transmtted frequency
varies as a function of the range (col. 2, lines 7-9).

Appel I ant al so argues that "Strauch mandates (col umm
4) divider 10 as a necessity, for that device to work, for
cancelling drifts in the two inputs of the m xer, which | eads
away fromthe sinple device proposed in the present invention"
(Brief at 14). This argunent fails because appel |l ant has not
expl ai ned why claim 1 precludes the presence of such a

di vi der.
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Appel lant's final argunent that Strauch "l ack[s] al
the clained crucial elenments of the present clains" (Brief at
14) is unconvincing because appel |l ant has not expl ai ned which
clainmed feature or features do not appear in the reference.

For the foregoing reasons, the § 102 rejection based
on Strauch is affirmed with respect to claim1l.

Turning now to dependent clains 2-12, appell ant
describes the limtations of these clainms (Brief at 11-13) and
argues that none of these limtations are disclosed in Strauch
(Brief at 13). The exam ner dism ssed this portion of the
brief as "nmerely a redacted version of the clains under
appeal " (Answer at 5) and did not address any of these
[imtations. In our view, this dism ssal was unjustified,
because the final rejection fails to explain how the
[imtations of clainms 2-12 read on Strauch. Under these
ci rcunst ances, appellant's denial that these limtations are
di sclosed in Strauch should have been net with an expl anation
of how they are satisfied by the reference. The examner's
failure to provide such an explanation with respect to any of
clains 2-12 neans the §8 102 rejection of those clainms based on

Strauch cannot be sustai ned.
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F. The merits of the rejections based on
Kipp '221, Kipp '309, Lazarus, and Hethuin

The exam ner contends (Answer at 5) that clainms 1-6
are anticipated by each of the Kipp patents because the claim
term"sawt oot h" reads on the triangular nodul ati ng wavef orns
shown in these patents (see the sole figure of Kipp '221 and
Figure 2 of Kipp '309). Alternatively, the exam ner argues
that the use of sawooth waveforns to frequency-nodul ate a
di stance-determ ning radar signal is suggested by each of
Lazarus and Het huin, which enploy the ternms "saw tooth" and
"sawt oot h" to describe their waveforns (Lazarus, col. 3, line
55; Hethuin, <col. 2, lines 41-42). As the exam ner correctly
notes (Answer at 7), appellant does not deny that the
triangul ar waveforns in the Kipp patents accurately can be
described as sawmtooth in shape. |In any event, the triangul ar
waveforms disclosed in the Kipp patents fall within the
definition of the term"sawtooth wave" given in the Academ c

Press Dictionary of Science and Technol ogy: "El ectronics. a

peri odi c wave whose anplitude varies linearly between two
values." This definition can be found on-1line at

http://ww. harcourt.confdictionary/def/9/0/0/1/ 9001900. ht m
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whi ch site can be reached via http:/ptoweb/patents/
siradm n/stic/sticnp.

1. Anticipation

| nasmuch as appellant failed to specifically address
the 8 102 rejection based on the Kipp patents, we have
consi dered appellant's 8§ 103 argunents as also directed to the
8§ 102 rejection.

The exam ner descri bes each Ki pp patent as
disclosing a device for neasuring distance by radar,
including a radar transmtter and receiver, a mxer for
outputting a beat frequency, a triangle wave generator or
nodul ator, and a signal processing circuit which includes a
phase | ocked loop circuit (Answer at 4). Considering in
particular Kipp '309, the exam ner appears to be reading the
claimlimtations on the reference as follows: the clained
"di stance neasuring device" on voltage controlled oscillator
14, directional coupler 20, circulator 24, antenna 26, and
m xer 22; the clained "frequency nodul ator™ on triangl e-wave
generator 12; the claimed "signal processing circuit" on the
remai ning circuitry, which produces an output frequency F,

representing the range (col. 3, lines 55-58); and the clained

- 10 -
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"phase control circuit” on phase |ock |oop 44, which is part
of the signal processing circuitry.® Kipp '221 discloses
simlar circuitry.

Appel I ant contends (Brief at 17) that the Kipp
references fail to disclose the clained "distance nmeasuring
devi ce having a frequency nodul ated radar -transmtter and
-receiver (10) for guiding a radar beamonto an object to be
measured and receiving a reflecting beamfromthe object and
for mxing of a transmtted frequency with a received
frequency and generating a beat signal (30) by mxing the
transmtted and received frequencies.” The only reasons given
are that Kipp '221 "describes a systemthat requires
predet erm ned range paraneters for conmparing with input froma
target of interest"” and Kipp '309 "provides a phase | ocked
| oop for receiving a frequency nodul at ed/ conti nuous wave radar
transmtted and received i nput signal and selective filter for
filtering the undesired frequencies" (Brief at 17). This

reasoni ng i s unpersuasive because it fails to explain why the

3 Appell ant does not argue that the clai mlanguage
precl udes the phase control circuit frombeing part of the
signal processing circuit.

- 11 -
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cl ai m | anguage cannot be read onto the elenents relied on by

the examner in Kipp '309

(i.e., elements 14, 20, 22, 24, and 26) or the corresponding
el ements in Kipp '221.

Appel l ant's assertions (Brief at 18) that the Kipp
references also fail to disclose the clainmed frequency
nmodul at or, signal processing circuit, and phase control
circuit are
unconvi nci ng because they, too, are unsupported by an
expl anation of why these clained elenents do not read on the
el enents relied on by the exam ner in the Kipp patents.

The rejection of claim1l as anticipated by either
one of Kipp '221 and Kipp '309 is therefore affirned.

Appel l ant al so argues (Brief at 18-19) that other
specific limtations are not taught or suggested by any of the
references, including the frequency voltage converter of claim
2, the gate circuit of claim3, the conparator of claim4, and
the anplifier of claim5, on which claim®6 depends. Rather

t han expl ai ning how these limtations are satisfied by the

- 12 -
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Ki pp patents, the exam ner responds by stating that "the
rejection sets forth, and the individual references clearly
spell out, the elenents that are claimed" (Answer at 7), which
i's inadequate to satisfy the examner's initial burden of
establishing anticipation with respect to the clainmed el enents
in question. The 8 102 rejection of clainms 2-6 based on
either one of the Kipp patents is reversed.

2. (Qbvi ousness

Turning now to the question of obviousness, the §
103 rejection of claim1 based on either one of the Kipp
patents in
view of Lazarus or Hethuin is affirmed pro forma because the
8 102 rejection of that claimbased on the Kipp patents has
been affirmed. Anticipation is the epitonme of obviousness.

Connell v. Sears, Roebuck & Co., 722 F.2d 1542, 1548, 220 USPQ

193, 198 (Fed. Cir. 1983).

As already noted, the exam ner has not shown that
the limtations recited in dependent clains 2-5 are discl osed
in either of the Kipp patents. Nor has the exam ner explained
how these limtations are suggested by Lazarus and Het huin,

whi ch the exam ner cites solely for their disclosure of using

- 13 -
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sawm oot h waveforns to frequency-nodul ate radar signals (Answer
at 5). Consequently, the 8 103 rejection of clains 1-5 and of
claim6, which depends on claimb5b, is reversed.

In sunmary, each of the rejections is affirmed only
with respect to claiml.

No time period for taking any subsequent action in
connection with this appeal may be extended under 37 CFR

§ 1.136(a).

AFFI RVED- | N- PART

JOHN C. MARTI N )
Adm ni strative Patent Judge )
)
)
) BOARD OF PATENT
M CHAEL R FLEM NG )
Adm ni strative Patent Judge ) APPEALS AND
)
) | NTERFERENCES
)
HOWARD B. BLANKENSHI P )
Adm ni strative Patent Judge )
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Janmes C. Way, Esq.
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